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While the Sandoval decision did not invalidate Title VI disparate-impact
regulations—the Court concluded that the issue had not been presented to it—five justices on
the Court strongly hinted that they might vote to do so in a future case. The Sandoval
majority noted, “We cannot help observing … how strange it is to say that disparate-impact
regulations” properly implement Title VI when the statute “permits the very behavior that the
regulations forbid.” The Court also noted that Title VI “limits agencies to ‘effectuat[ing]
rights already created by” it. See 121 S. Ct. at 1516-17, 1519 n.6, 1521. See also Thomas A.
Lambert, The Case against Private Disparate Impact Suits, 34 Ga. L. Rev. 1155, 1211-21
(2000) (discussing, inter alia, the Court’s “general rule that agency regulations may not be
more prescriptive than the enabling statutes under which they are promulgated,” id. at 1214).

Since Congress cannot transform a disparate-treatment ban into a disparate-impact
ban, see City of Boerne v. Flores, 521 U.S. 507 (1997), it seems fair to conclude that a
federal agency also lacks this authority. The Court in Boerne said that Congress’s font of
authority, Section 5 of the Fourteenth Amendment, does not give it authority to make this
fundamental transformation; a fortiori, an agency’s font of authority, Title VI, does not give
it authority to make this fundamental transformation. See Lambert, 34 Ga. L. Rev. at 1218-
21.

Such a transformation is additionally problematic because a ban on disproportionate
effects will in fact encourage race-consciousness and disparate treatment—the very behavior
that Congress sought to ban. See Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 652-53
(1989); Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 992-94 & n.2 (1988) (plurality
opinion); Albemarle Paper Co. v. Moody, 422 U.S. 405, 449 (Blackmun, J., concurring in
judgment).

Finally, to the extent that Title VI regulations are applied to states (as they frequently
are), problems are raised under Atascadero State Hospital v. Scanlon, 473 U.S. 234, 242
(1985), because Congress has not approved such incursions on state authority, let alone
approved them “unequivocally.” And were Congress to have given agencies authority to
rewrite the statute actually passed, problems are raised under the nondelegation doctrine as
well.

The justification for the disparate-impact approach in the republished guidance is in
one sentence in Appendix B and its accompanying footnote. The sentence reads, “The
Supreme Court has consistently upheld agency regulations prohibiting unjustified
discriminatory effects.” The footnote cites three Supreme Court decisions, but the authority
provided by each is quite problematic.

Only two majority opinions are cited in footnote 5. The first, Alexander v. Choate,
469 U.S. 287, 293-94 (1985), was not a case about Title VI or its regulations; instead, it
involved the Rehabilitation Act, which the Court was at pains to assert might well give
agencies broader authority to promulgate disparate-impact regulations. The other majority
opinion cited in footnote 5 is Lau v. Nichols, 414 U.S. 563, 568 (1974), but there is no
discussion in this case at all of any regulation’s validity and, in any event, when Lau was
decided the Court had not yet determined that Title VI banned only disparate treatment, so
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the divergence between the statute’s ban and the regulations’ could not have been
authoritatively addressed.

The other case cited in footnote 5 (and discussed by the majority in Alexander v.
Choate) is Guardians Association v. Civil Service Commission, 463 U.S. 582 (1983). But to
find in Guardians a bare majority for the proposition that agencies may promulgate
disparate-impact regulations under Title VI, one must add the opinion by Justice White to
Justice Marshall’s dissent and to Justice Stevens’ dissent (joined by Justices Brennan and
Blackmun). Four members of the Court—Burger, Rehnquist, Powell, and O’Connor—
explicitly rejected this view. Furthermore, Justice White actually voted to affirm the holding
below denying the plaintiff compensatory damages, and also thought that the statute itself
reaches disparate impact, so “[t]he question whether agency regulations under Title VI may
forbid only disparate impact … thus remains open.” Lambert, 34 Ga. L. Rev. at 1207; see
also id. at 1203-25 (discussing why disparate-impact regulations are invalid under the
Court’s precedents).

In all events, whatever tenuous authority these three decisions might have had was
snapped by last year’s decision in Sandoval (and, earlier, by the Court’s City of Boerne
decision). Clearly there are at least five justices who view the validity of disparate-impact
regulations promulgated under Title VI as very much an open question and, indeed, indicated
rather clearly that the regulations rest on dubious authority.

And even if in some future case the Supreme Court rules that federal agencies have
authority to write disparate-impact regulations, that would not mean that they should do so,
especially given the many bad consequences that the disparate-impact approach has had for
civil-rights law. Thus, the administration ought to be reassessing the use of the disparate-
impact approach in all areas not required by statute, and that includes Executive Order
13166.

Indeed, the disparate-impact approach is especially untenable in the language area. It
equates the use of English with national-origin discrimination, which is absurd. Ability to
speak English and ethnicity are obviously distinct qualities. Some people of a particular
national origin will not be able to speak English well, but others will. Conversely, some
people not of that particular national origin will also not be able to speak English well. Thus,
the courts have overwhelmingly rejected claims that employers with a preference or even a
requirement for speaking English—practices that go much further than the mere failure to
make the positive accommodations that the guidance would require—are discriminating on
the basis of national origin. (These cases are collected and discussed in Barnaby Zall, English
in the Workplace (2000) (published by the Center for Equal Opportunity).)

The Supreme Court’s decision in Espinoza v. Farah Manufacturing Co., 414 U.S. 86
(1973), is also instructive. It held there that it was not national origin discrimination when an
employer refused to hire a noncitizen. The Court—per Justice Marshall, with Justice Douglas
the only dissenter—endorsed an early EEOC opinion that “`national origin’ refers to the
country from which the individual or his forbears came …, not whether or not he is a United
States citizen” (id. at 94). The Court had noted, “Certainly the plain language of the statute
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supports [that] result” (id. at 88), and that Title VII’s legislative history “suggest[ed] that the
terms ‘national origin’ and ‘ancestry’ were considered synonymous” (id. at 89). What’s
more, the Court expressly rejected the EEOC’s attempt to ban discrimination against
foreigners by arguing that it would have a disparate impact on the basis of national origin (id.
at 92-95). It would seem to follow that discrimination against all foreign languages doesn’t
violate the law; only discrimination against a language associated with a particular national
origin.

While it is of course possible that a particular Title VI recipient might choose not to
make its programs available in a language other than English as a way of discriminating
against a particular ethnic group, it seems fair to assume that the overwhelming majority of
Title VI recipients use only English not out of any illicit motive but simply because of ease,
convenience, and thrift. Thus, it is much fairer for the government to limit itself to going
after recipients it suspects of disparate treatment—especially since that is all the underlying
statute prohibits. There is no reason to assume recipients who use only English are guilty
until they can show their good faith and a business necessity for their policy. Nor is there any
reason to assume that, unless the federal government is requiring recipients to make
programs available in English, that they will not do so. Many recipients will indeed
accommodate non-English-speakers; but the decision of whether and how to do so should be
and is theirs to make, not the federal government’s.

The last sentence in the republished guidance asserts that “DOJ’s primary concern is
to ensure that the recipient’s policies and procedures overcome barriers resulting from
language differences.” No doubt. But Congress has not enacted an affirmative mandate that
recipients “overcome[e] barriers resulting from language differences”; it has banned
discrimination on the basis of ethnicity, which is very different.

Worse, the guidance endorses the notion that America ought to be a multilingual
nation, and removes important incentives for all Americans to learn English. A common
tongue becomes more, not less, important as our nation grows more multiracial and
multiethnic. We must be able to communicate with one another, and it is very damaging if
the federal government is sending the message that learning English is not necessary for
being an American. In short, as dubious as Executive Order 13166 is as a matter of law, it is
much worse as a matter of policy.

Executive Order 13166 ought to be revoked. Furthermore, all agency regulations and
guidance promulgated under Title VI that rely on the disparate-impact approach should be
revoked as well.

Sincerely,

Edward Blum Roger Clegg
Director of Legal Affairs Vice President and General Counsel
American Civil Rights Institute Center for Equal Opportunity
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Appendix B

USCCR Letter to Schools

Dear School District Administrator:

The U.S. Commission on Civil Rights is charged with the responsibility to study and collect
information relating to discrimination or denial of equal protection of the laws under the
Constitution of the United States because of color, race, religion, sex, age, disability, or
national origin, or in the administration of justice.171

In fulfillment of this statutory obligation, the Commission has recently undertaken to study
the on-going Department of Education initiative to reduce racial disparities in school
discipline. We hope that the Commission will be able to issue a report sometime in 2011.

Secretary of Education Arne Duncan explained the Department of Education initiative in a
speech commemorating the 45th anniversary of the “Bloody Sunday” march in Selma,
Alabama. In it, he noted that it is well-established that African-American students are
disproportionately the subject of discipline in schools across the country. This includes
expulsions, suspensions and sanctions of many varieties. He also specifically stated that Dr.
Martin Luther King Jr. would have been “dismayed to learn of schools that seem to suspend
and discipline only young African-American boys.”

Assistant Secretary of Education for Civil Rights Russlynn Ali has said that she plans to
initiate compliance reviews regarding this matter in 38 school districts in various parts of the
country. Districts that are not in compliance with federal law must formally agree to correct
unlawful practices, or else face litigation and/or the loss of federal funds.172

We seek to hear directly from school district administrators about the steps that their school
districts have taken or plan to take to ensure that they are in compliance with federal law. In
particular, how have or will your discipline policies change in response to concerns about
racial disproportionalities in school discipline? Also of interest to us is how teachers are
trained in implementing discipline policies. If you have not taken and do not plan to take any
new steps, we would appreciate hearing from you about why you believe that no action is
necessary.

If you have any opinions about the Department of Education’s initiative—whether positive,
negative or somewhere in between—we would appreciate hearing from you about those too.

On behalf of the Commission, I ask that you send us a letter containing your responses to
these questions by December 15, 2010. A copy of this letter should be sent by e-mail to

171 42 U.S.C. 1975(a).
172 “Civil Rights in Education,” The New York Times, March 15, 2010.
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*****@usccr.gov or by fax to ********** by that date. As a result of post-9/11 federal
procedures, our mail does not reach us until it has been irradiated for anthrax.

***
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School District Response Letters

Office of the Director of Schools

101 South Main Street, Suite 501
Clinton, Tennessee 37716
Office: (865) 463-2800, x 2801
Fax: (865) 457-9157

Larry Foster, Director of Schools

December 15, 2010

To Whom It May Concern:

The Anderson County School System reviews all policies annually, including
discipline which is addressed in our Code of Student Conduct. A team consisting of
principals and directors meets to review and monitor the implementation of each
aspect of the document. Also, our Parent Advisory Council participates in the review
before our Board of Education approves the final procedures for the upcoming
school year. Each month our board receives a disciplinary report with an annual
report at the close of the school year.

Before the beginning of school, administrators are trained on policy and changes
and how those changes will impact their schools. It is the administrator’s
responsibility to train teachers and monitor compliance in their building.

We have a very small minority population enrolled in the Anderson County district
and our data does not indicate racial, gender, disability or any other disparities with
discipline. However, in an effort to be transparent with discipline in our schools,
future annual disciplinary reports will disaggregate data by school, gender, age, race
and disability.

Any specific data is available upon request.

Regards,

Larry Foster

====================================
Some people say education is expensive. We say it’s priceless.
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Administrative Offices
VanHoose Education Center
P.O. Box 34020
Louisville, KY 40232-4020
(502)485-3011

December 15, 2010

Mr. Martin Dannenfelser
Staff Director
U.S. Commission on Civil Rights
Washington, D.C. 20425

Dear Mr. Dannenfelser:

Attached is a summary of Jefferson County Public Schools’ district strategies in response to your
correspondence of November 8, 2010, regarding the suspension of African-American students.
The District has a longstanding commitment to diversity as evidenced by our nationally
recognized effort in the area of student assignment.

The summary includes strategies related to discipline organized in three areas:
Procedures/Monitoring, Instruction/Leadership, and Culturally Responsive Practices. I trust that
the description provides a clear picture of Jefferson County Public Schools’ intensive and
extensive work to reduce student suspensions, particularly African-American students.

Please contact me should you desire further information. You have my support as we work
together to address the civil rights of all of our students.

Sincerely,

Sheldon H. Berman, Ed.D.
Superintendent

SHB/sd



Appendix B: School District Response Letters 168

JEFFERSON COUNTY PUBLIC SCHOOLS

JCPS Response for the United States Commission on Civil
Rights Regarding the Suspensions of African American

Students

Dr. Sheldon Berman, Superintendent
Jefferson County Public Schools

December 15, 2010
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Lansing School District, Lansing, Michigan

December 10, 2010

Mr. Martin Dannenfelser
U.S. Commission on Civil Rights
Washington, D.C. 40425

Re: Lansing School District Civil Rights Policies

Dear Sir:

In a communication to this office dated November 8, 2010, you have requested a
report from this office concerning the District’s compliance with the enforcement of the
federal civil rights policies. We are pleased to do so. The District has over 13,500 students
who speak 40 different languages. Our magnet schools teach Chinese and Spanish as
primary languages. The Board has adopted a policy on Multiracial Understanding to
“promote cultural awareness, inter-group relations, and the understanding and racial and
ethnic groups within the District.”

The District has 6 collective bargaining agreements and a personnel policy manual.
Each of these documents articulates the District’s commitment to follow the letter of the law
concerning both state and federal civil rights acts. Thus, in this District, an employee may
not only rely on the various administrative entities for support, but also each employee has
the right to file a grievance with the District concerning any claim of a civil rights violation.

Furthermore, the Board has adopted an anti discrimination policy in its published
Board policies and, has, of course, has published all policies as required by the EEOC. The
Board has established an independent complaint policy appointing the Superintendent to
directly review all complaints involving sex, race, color, national origin religion, height,
weight, age or marital status discrimination. With regard to the federal complaints which may
arise out of IDEA, FAPE, or Sec. 504 of the Rehabilitation Act, the Director of Special
Education is to personally review all non-compliance complaints. (Policy 5030).

Every new employee of the District is required to attend an in service presentation by
the Human Resources Department to review with the new employees the expectations of
employment. This meeting specifically includes a discussion of the civil rights acts and the
need for strict compliance to the acts. It includes an explanation of what these employees
can do if they feel they are discriminated against or have observed what they believe to be
violations of the acts.
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On a monthly basis, the administrators, i.e. department heads, principals, and assistant
principals meet with the Administration to discuss any new procedures and rules and review
any concerns with may be raised concerning employment matters.

On at least an annual basis or more frequently as necessary, the legal counsel to the
District reviews all of the current policies of the District and reviews that language to make
sure it is in compliance with any changes which may have been published by way or
regulation or court decision. The legal counsel then publishes and sends to all impacted
administrators/teachers an analysis of any change in the regulations/statutes and explains the
differences.

With regard to student discipline, each building has a School Improvement Team
(pursuant to a collective bargaining agreement) comprised of the building administrator and
selected teachers which is responsible to review among other things “the student discipline
process”. Of course, by statute, some discipline is set regardless of race, sex, nationality of
religion (MCL 380.1311a (1) requires the expulsion of a student who assaults a school
employee for a defined period of time).

The District provides to each student a Code of Conduct which, among other things,
lists examples of behavior, in and out of the school, which constitutes grounds for discipline.
The Code includes corrective actions to be taken: snap suspension, snap suspension
guidelines, building suspensions, suspensions to student services, expulsions and state-
mandated expulsions and non-mandatory expulsions.

As you can see from this response, the District has taken very strong actions to
establish a District which provides at all levels steps to ensure that no student, employee or
parent is discriminated against based on race or any other illegal factor. This policy includes
a strong commitment to the employment of minorities from the administration, to teachers
and non-teaching staff. The Administration, in its monthly meetings with its administrators,
will emphasize the concerns raised by the Department and continue to maintain records on
discipline. It will be placing on the agenda for all School Improvement Teams a presentation
on the need to ensure fairness and equality in all of our disciplinary actions at the building
level. Each new teacher is provided a “mentor” to rely on in making serious decisions, and
we will review with the teaching staff our concerns to ensure fairness is employed at all
levels including non disparate application of our policies.

As you know, the doctrine of disparate treatment is based on facially neutral rules
applied in an unequal manner. It is a legal theory under the discrimination statutes and
regulations. Thus, even with this District’s evidence of establishing and maintaining
policies to avoid discriminatory practices, the Civil Rights Department now wants us to
“train” teachers to apply them in a non-disparate basis. The training is to emphasize non
discriminatory practices and emphasize (as we already do) the importance of non
discriminatory practices.

With this in mind, the District intends to review randomly disciplinary actions taken
by building over a 60 day period. It is envisioned that the District will identify one high
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school, one middle school and one elementary school for review. This should provide some
basis to determine what issues need to be addressed, if any. It will then pick another group of
schools for a 60 day review, and so on. It is envisioned that this will take over a year before
we get an accurate picture. Nevertheless, in light of state and local budget cutting forcing the
reduction in staff, this procedure will provide, in our opinion, an accurate measure of our
success in dealing with student discipline.

The District is proud of the fact that there have been no previous claims of disparate
treatment or claims that the rules have been applied not taking the best interests of the
students in consideration. We believe that monitoring this on a random basis at random
schools will give the District a better idea of how to proceed in the future. The results will
also be discussed with both administrators and teachers.

Sincerely yours,

Peter C. Jensen
Legal Counsel

c. TCWallace
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Rochester Public Schools
Independent School District #535
615 7th Street SW
Rochester, Minnesota 55902-2052
Office of the Superintendent  Telephone (507) 328-4256  FAX (507) 328-4121

November 30, 2010

Dear Martin Dannenfelser,

This letter is in response to your communication of November 8, 2010 regarding Rochester
Public School’s attempts to reduce the disparities in school discipline. Our district has been
under reform for the last four years when the Superintendent commissioned the work of
Education Development Center (EDC) to conduct an educational audit in the district. This
report indicated a need for Rochester Public Schools to ensure that all students experience a
sense of belonging in their school community; assure that all students benefit from high
expectations and fair treatment; and create an open and welcoming culture for all families.

From the EDC report, a 5-Year Strategic Plan was developed and implemented to close the
opportunity gap and bring all students to proficiency. This 5-Year Plan lead to the
identification of our District’s five focused initiatives for the year. These five strategies
below are researched-based and are deeply rooted in the 5-Year Plan and drove the
development and refinement of the District in Need of Improvement Plan (DINI). This plan
addresses the inequities in the system and the disproportionality in achievement and
discipline.

 Equity: Equity is defined as “Raising the achievement of all students while
narrowing the gaps between the highest and lowest performing students and
eliminating the disproportional number and racial predictability of the student groups
that occupy the highest and lowest achievement categories (Singleton, 1997). The
District is continuing its commitment to district-wide, systemic equity training. The
district equity leadership team (DELT) is developing plans for the district to promote
and embed equity training, plans, and cultural competency for the District’s
educators. Site equity leadership teams (SELT) are in the process of learning more
about developing site equity plans and embedding processes to develop equity-
focused goals to support the development of their site integrated improvement plans.

 Efficacy: The belief that all children can learn is fundamental to the success of all
students. It is also critical that all staff use a common data analysis system. District
Efficacy Coaches provide embedded staff development and on-site support for these
two major Efficacy concepts. It is expected that all staff use the Self Directed
Improvement System™ in the work setting by 2011. Grade level, subject area teams
are expected to develop Essential Outcomes and Common Formative Assessments
and analyze such data using the Data/Feedback/Strategy Method, a central component
of the SDIS. The proficiency level at which administrators and teacher teams
currently operate using the Data/Feedback/Strategy Method from the SDIS varies
from site to site. In 2010-2011, Efficacy Coaches will work more closely with
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building administrators and site based coaches to ensure that instructional staff
members are proficient in using the Data/Feedback/Strategy Method to analyze
reading and math data for the purpose of informing instruction.

 Strengthening the Core: The purpose of Strengthen the Core is to improve student
achievement by systematically focusing on curriculum, instruction, assessment, and
student engagement. This will be accomplished by articulating and documenting
standards and benchmarks being taught; ensuring that curriculum, instruction,
assessment, and student engagement are equity-focused; aligning curricular outcomes
and expectations with balanced assessments; utilizing research-based instructional
practices to ensure student proficiency and understanding; using effective research-
based student engagement strategies; participating in collaborative planning both
vertically and horizontally; and engaging in critical reflection about individual and
collaborative planning and instruction. RPS is committed to ensuring that systems are
in place to ensure that the core curriculum is implemented in a manner in which all
students will succeed.

 Positive Behavior Intervention Supports: PBIS is a systems approach to preventing
and responding to classroom and school discipline problems. PBIS develops school-
wide systems that support staff to teach and promote positive, appropriate behavior in
all students. Schools are using this systems approach to improve student behavior and
decrease behavior incidents, including suspensions and expulsions, while eliminating
the disproportional number and racial predictability of the student groups that occupy
the highest and lowest achievement categories. Training of all site teams in the PBIS
framework will be completed by the end of the current school year. All sites have
received the foundational training necessary to begin PBIS at their site. In addition,
many of the site teams completed a booster session this past August to further their
depth of knowledge regarding implementation and sustainability of PBIS. All sites
have received training in the use of School-Wide Information System (SWIS), a
detailed discipline tracking system to assist with analyzing data related to referrals.

 Interventions: The District has identified and invested in research-based
interventions in the area of reading and math to meet the needs of learners who have
not reached proficiency. Read 180, Language!, System 44, Project Read, Mathletics,
Voyager, Pinpoint and iSucceed provide support to students across the District.
Additional sites and grade levels have been added this year to expand the number of
students who are receiving intervention support. The District is carefully analyzing
achievement data to determine appropriate student placements in specific intervention
programs, as well as continuing to provide implementation support to staff. At the
high school level, a new math intervention, I CAN Learn, is being implemented for
students who receive special education services. The District remains committed to
providing intensive, research-based, high-quality instructional programs to accelerate
the learning of our students who are not yet meeting proficiency.

As a result of analyzing our discipline data and the disproportionalities which exist, our
schools have implemented a number of strategies in the site’s Integrated Improvement Plans
and the Site in Need of Improvement Plans to decrease the number of referrals for our black
and brown students. The implementation of these strategies has resulted in a decrease of 363
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suspensions and expulsions from 2007-2008 to 2009-2010 school years. Additionally, our
district’s involvement in the Urban Special Education Leadership Collaborative (USELC)
provided us with the opportunity to participate in national trainings.

One of these trainings is the Positive Behavior Interventions Support (PBIS) model. With the
full implementation of the PBIS model, the schools have the following in place: behavior
expectations shared with students and staff; referral process; identification of major and
minor infractions; consequences; recognition programs; and resources for parents.
Additionally, our School-Wide Information System (SWIS) manages and tracks our data.
This data is discussed and disaggregated by our Site Equity Leadership Teams (SELT) and
the District’s Equity Leadership Team (DELT) to drive our decisions.

Over the last three years, the district has provided training to administrators and teachers in
the following areas to ensure our staff and students are treated equitably with dignity and
respect and to ensure that we are in compliance with federal law:

 Equity
 Efficacy for staff and parents
 Courageous Conversations about Race
 Positive Behavior Intervention Support (PBIS)
 Life Space Crisis Intervention (LSCI)
 Efficacy Coaches
 Collaborative Learning Teams
 Instructional Coaching

We hope we have provided you a snapshot of our efforts in Rochester Public Schools to
provide an equitable, safe and nurturing environment for all our students. If you need
additional information, please do not hesitate to ask.

Sincerely,

Romain Dallemand, Ed.D.
Rochester Public Schools
Superintendent
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